RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS IN TURKEY
First of all it is to be said that despite Republic of Turkey ratified New York Convention on 25.09.1991, being one of the countries which put signature during its preparation , the convention has begun to show its effects on Turkish Laws and Regulations before. We may observe this should we review the Private International Code of Turkey  No:2675 ratified on 20.05.1982. Thus Turkey could be deemed to have had  an application of New York Convention since 1982. 

During our study We have  searched out and reviewed  the court decisions and the Jurisprudence of the Court of Appeal as much as I can in order to reflect Turkey’s application of the Convention and find out the decisions mainly  which leads some of the foreign authors and lawyers to develop a view  that Turkey has raised a red flag to the Convention. 

Beginning our words, it will be useful to narrow the issues ,  being an outcome of our study it is to be said that Turkish juridical body does not overlook the application of the convention rules to the matters brought forward. The convention rules have been applied to every single, without an exception, request for recognition and enforcement of the foreign arbitral awards and  the majority of them have been granted . “There are always exceptions”  is the general principle of the law and there are exceptional requests which Turkish Courts have denied. All of these decisions are based upon and limited to the reasons set out in Article V of the Convention. Thus should you intend to reach out a mature legal analysis ; finding out the common approach and interpretations   underlying the decisions ,  classifying  and  formulating them from a legal point of view is a must to be done by a practitioner. I have acted likewise and formulated the below mentioned approaches and interpretations  of Turkish Juridical body  pertaining to the New York Convention. 

Beforehand I would like to state that in accordance with Article I/3 of the Convention Turkey has declared both , on the basis of reciprocity, it will apply this Convention Rules to the awards made only in the territory of another contracting state and it will apply the Convention only to the disputes arising out of legal relationship considered as commercial under the Laws of Turkey.

We will now focus on the Turkish Courts application and interpretation of Article V of the Convention in which it has been outlined the legal reasons may justify the refusal of the recognition and enforcement of an arbitration  award. 

Article V/d :”The composition of the arbitral authority or the arbitral procedure was not in accordance with the agreement of the parties , or , falling such agreement, was not in accordance with the law of the country where the arbitration took place.”   

During our study We have realized that most of the denials of recognition and enforcement requests  rendered by Turkish Courts are reasoned based upon this article. 

A request brought forward to Turkish Commercial Court in 1997 was an award rendered in Zurich/Switzerland.  According to the arbitration clause of the contract :” ........... The arbitral Tribunal will apply the terms of this contract and Laws of Turkey in force in its decisions. The arbitration will be held in Zurich...”. In this case the Arbitral Tribunal did apply the substantive Laws of Turkey but differ the procedural laws thereof and decided to apply the procedural law of the place of Arbitration , Switzerland, despite the defendant’s objections.  At the end of the arbitral proceeding the Arbitral Tribunal approved the claim and rendered a decision in favor of the Claimant. The Claimant apply to the Court in Turkey for recognition and enforcement of the foreign award. The Defendant raised an objection that : “ .......Laws of Turkey term shall have the meaning and comprised both substantive and procedural laws of Turkey. Therefore although in accordance with rules of The New York Convention the Arbitral Tribunal should have applied the procedural Laws of Turkey asper the agreement of both parties , the Arbitral Tribunal gave a decision to apply the procedural law of where the arbitration took place. Therefore pursuant to article V/d of the Convention and the public policy the request is to be refused ”  The first instance court denied the Defendent’s motion and approved the request for recognition and enforcement of the award. The Defendant filed an appeal for correction to the Turkish Court of Appeal. Court of Appeal reviewed the records and reversed the judgement of the instant court was reversed thereby with the  majority opinion crucial points thereof as follows; “...............  In  the arbitration clause of the  contract  it was stipulated that The Arbitral Tribunal would be formed in accordance with ICC rules and the arbitral tribunal would be seated in Zurich and the proceeding to be held in English. As seen the parties set out place and language of the arbitration and formation of the arbitral tribunal in details. Therefore should they had  an intention and will to apply a different procedural law and restrict the applicability of the Laws of Turkey in force with the substantive Laws thereof  , then it must have been particularly set forth. Besides in the contract it was stipulated that the arbitral tribunal would apply Laws of Turkey in their decisions. The meaning of decision should be construed as  both the interim decisions and the final decision not only its final award. As mentioned above , “Laws of Turkey in force” shall have the meaning and shall comprise both Substantive and Procedural Laws of Turkey. In resume The arbitration proceeding should have been conducted under the Turkish Procedural Law in stead of Swiss Procedural Law which constitutes a violation of Article V/1-d of the Convention.(15TH Circuit of The Turkish Court of Appeal decision dated 25.12.1997 No:4213/5603)”  The first instant court did not agree upon the reasoning of the Court of Appeal’s reverse and got a decision to challenge the Court of Appeal decision. In such an event according to our procedural law the records of the case is directly sent to the General Board of the Circuits to render a final decision to resolve the dissentance. The General Board agreed upon the 15th Circuit’s decision with a similar reasoning that has been indicated in its majority opinion (The General Board of Circuits’ decision dated 05.05.1999 , No:15/23-273). I will not write herein the dissenting opinion of the decision but I have to mention that I do not agree with the General Board of Circuits and I am of the opinion that the dissenting opinion of this decision is much more aware of and consistent with the sprite of the New York Convention , International Arbitration and the parties’ mutual will while preparing the contract . 

In a very similar case in 1996 15th Circuit had given a decision likewise (15TH Circuit of The Turkish Court of Appeal decision dated 01.02.1996 , Np:6209/527) and by means of the General Board of Circuits’ above mentioned decision , this interpretation of 15th Circuit has become a precedent. 

Consequently it is to be said that should in an arbitration clause the parties do refer to the application of a Country Law and do not either particularly set forth the procedural laws thereof as non-applicable or stipulate a different country law or any other Uniform International Arbitration Rules  ( ex. ICC Arbitration Rules or UNCITRAL Rules etc) as a procedural law of the arbitration proceeding then The Turkish Court of Appeal will be of the opinion that the law stipulated in the Arbitration Clause comprises both procedural and substantive law of the referred Country’s law system. Therefore in such cases as if the arbitral tribunal does not apply the governing law set forth in the contract  , the award may not be recognized by the Turkish Courts upon the aforementioned reasoning.

Yet The Turkish Court of Appeal in one of its recent jurisprudence contradicts the above mentioned decisions and seemed as if changing its foregoing approach. It was ruled that :”....... Article 4 of the contract stipulates that  the agreement shall be governed by and construed according to the Laws of Turkey. In Article 5 it is  provided that the disputes shall be resolved by arbitration held  in accordance with ICC Arbitration Rules. Therefore it is understood that the parties inclined to appoint the Laws of Turkey to be applicable to determine the obligations of the parties , to construe the agreement terms and to the issues related to the merit. Nevertheless in the agreement the parties did not refer particularly to the Laws of Turkey for its Procedural Rules to apply. On the contrary ICC Arbitration Rules was validated in case of a dispute related to this agreement. Therefore the appellant’s argument to apply Article V of the New York Convention is denied......(11th Circuit of the Turkish Court of Appeal decision  dated 26.05.2000 No: 3992/4704)”

Being related to the foregoing reviews I have to regard the application and interpretation of Article V/c of the Convention. 

Article V/c :” The award deals with a difference not contemplated by or not falling within the terms of the submission to arbitration , or it contains decisions on matters beyond the scope of the submission to arbitration , provided that , if the decisions on matters submitted to arbitration can be separated from those not so submitted , that part of the award which contains decisions on the matters submitted to arbitration may be recognized and enforced”

According to the doctrine , should the arbitral tribunal disregards the conflict of laws rule , substantive law and/or procedural  rule agreed by the parties in the arbitration agreement / clause and does not apply this laws/rules during the arbitration proceeding , the awards healing from this approach is accepted as a decision beyond the scope of the submission to arbitration. Nevertheless Turkish Court of Appeal in its general meeting , which is made in presence of all its Circuits , for unification of the precedents in 1994 decided  that : The arbitral tribunal should apply the laws/rules designated by the parties in the arbitration agreement. Otherwise it will be the excess of the arbitral authority and an award beyond the scope of the submission to arbitration in accordance with the Newyork Convention Provisions” ( Court of Appeal Unification Decision No:E.4 K.1 dated 28.01.1994) .According to Turkish Law this decision is essentially binding on the Circuits and The First Instance Courts’s as it is a Unification of the Precedents Decision unless it is revised by the General Meeting.

After this decision the First Instance Courts and the Circuits go one step forward in such decisions and without limiting themselves  to examine whether during the arbitration the designated laws/rules are applied or not but begin to examine whether the designated laws/rules are duly and precisely applied or not while deciding the existence of the excess of the arbitral authority.

Article II/1 :” Each Contracting State shall recognize an agreement in writing under which the parties undertake to submit to arbitration all or any differences which have arisen or which may arise between them in respect of a defined legal relationship , whether contractual or not , concerning a subject matter capable of  settlement by arbitration.”
Pursuant to this article , Turkish Court of Appeal highlights , as defined above , the existence of a defined legal relationship. The arbitration agreement between the parties shall be connected and restricted to a particular legal relationship. If the parties set forth an arbitration agreement without referring to any particular relationship between themselves , this arbitration clause shall be deemed as invalid. For instance if the parties set forth and sign an arbitration agreement like : “ All the disputes arise between the parties in the future  will be settled by arbitration....................” , this arbitration agreement will be deemed as null and void on account of lack of reasonable connection between the legal relationship and the arbitration agreement. 

Another important point while preparing the arbitration agreement/clause is to reflect precisely the parties intention to settle their dispute by arbitration. In one of its decisions : “ ........In Article 9 of the agreement the parties agreed on to bring forward the disputes arising from the contract to the Arbitration Court of the Chamber of Commerce of Stockholm. On 11.09.1992 the parties made an addendum to Article 9 of the agreement and decided that the parties may also apply to the Arbitration Court of the Chamber of Commerce of Moscow in case of a dispute arising from this contract. The parties common objective is to settle the disputes arising from the contract by arbitration. The optional arbitration proceeding set out in the agreement shall not be a legal reasoning to invalidate their mutual intention........................”  Turkish Court of Appeal in its decision reviewed an optional arbitration agreement/clause valid. On the other hand I would like to take your attention to that in its decisions related to the national arbitration Turkish Court of Appeal construes , the agreements contemplate optionally the jurisdiction of a court  and an arbitration proceeding , invalid. In this view if in a similar case a foreign arbitral award comes before the Turkish Court of Appeal for recognition and enforcement, then it will most probably be dismissed upon this basis.

Article V/II “ The recognition and enforcement of an arbitral award may also be refused if............. (b) The recognition or enforcement of the award would be contrary to the public policy of that country”  In this part of my report I incline to outline the  facts generally agreed on as contrary to the public policy of Turkey  by the doctrine and the courts. 

· If the arbitral award and/or arbitration agreement is unethical. 

· If the arbitral award is given as a result of an arbitration proceeding which has been carried out unfairly , dependently , and/or not impartially. 

· If the arbitral tribunal does not act in good faith and/or misuses its judicial authority.

· If the arbitral award and/or arbitration agreement precisely contrary to the public policy characterized rules of the Turkish Regulation. 

· If one party makes the other party sign an arbitration agreement or consent thereto which impairs the parties’ equity contrary to itself by using its economical power on the other. (13th Circuit of the Turkish Court of Appeal decision  dated 25.04.1999)
In this report We have reviewed the Turkish Application of The New York Convention in order to find out whether Turkish Judicial Authority abides by the Convention or not. We reached out the conclusion that Turkish Judicial Authority has been applying the Convention and does not abide by its terms. Likewise the other countries’ courts , The Turkish Court of Appeal has its own interpretation of the convention rules as seen. I have tried to narrow the most significant precedents among the others and put them in a systematical order but it is to be said that this study draws the frame of Turkish Application and each individual case has to be handled and reviewed in details.  

