THE LEGAL STATUS OF THE EUROPEAN UNION
The legal status of the EU has been the hot topic of discussions for the last decade, it seems to be almost resolved recently though. The debate has arisen partly due to the silence of the Treaty with regards to the issue and partly to the sui generis occurrence of the Union’s system. However there is a consensus on that it is a supranational organization
.

To answer whether it possesses legal personality, the conditions required must be observed. However there is not an agreed set of criteria on this issue, although some common features are accepted as evidencing the legal personality. In fact it is not much necessary to follow such an inductive manner, but the conditions required will be briefly explained so as to give a clear understanding on the points stressed. 

The commonly accepted features of an organization possessing legal personality is its ability to have rights and obligations in a specific legal system
. Being a subject of international field requires to have those within the international arena and to have means to protect them.
 The constituting treaties of international organizations are accepted as a legal system
. 

The Union operates within the competence conferred on it by the Treaty. As stressed above the Treaty was silent on the legal status of the Union. This uncertainty caused problems with regards to its representative capacity in its external relations. It is preferred to scrutinize the topic in the light of the problems occurred concerning the legal status and competence of the Union. One of the most known is chosen to begin with:

The problem occurred during the GATT negotiations in the Uruguay Rounds. New issues of trade (intellectual property trade related investment measures and services) were designed to be introduced to the global trade agenda.
 The issue, for the Member States was, who was to negotiate these proceedings. Was it the Commission or the Member States? After difficult and prolonged debates, it was decided to be singed by the President of the Council, the External Trade Commissioner on behalf of the Commission and the representatives of the Member States on behalf of their governments.
At the end the EC, represented by the Commission, was accepted as a partner to the Treaty. It was all accepted, as now, that the Communities has legal personalities, so the problem was about the capacity of the Communities and its organs. Capacity is concerned with ‘what the entity is potentially entitled to do
. So the finding of the Member States that the new issues fall outside the capacities of the Community, does not mean that the Communities lack the legal personality. 

The problem regarding the EU is much more complex compared to the Communities. It has the capacity, albeit limited, to act and within these provisions the referral is made to the Union but not to the Communities or other institutions within the Union which means that the Union is entrusted some tasks and objectives. In fact being entrusted with such tasks and objectives was accepted sufficient to possess a legal personality. The International Court of Justice, in its decision of Reparation Case
 the Court emphasized the very same point with a functionalist approach.


As stated above an explicit provision referring to the existence of the legal personality of the EU is absent within the Treaty. So one may argue that the wills of the member state was not to confer a legal personality to the EU and may conclude that, as a result of that lack will, the Union lacked the legal personality. However, once accepted, this comes to the meaning that the will of constituents is determinant factor on the legal status of an institution or organization which is hard to agree. Otherwise we have to conclude that it is enough to accept the legal personality of an organization which is referred to as so in its treaty, even though it lacked some other and more important features of possessing a legal personality.  The International Court of Justice seems to have favoured the same approach, not taking into consideration what the wills of the member states might be, ( The objective Theory) in the Reparation Case
Iin its decision the Court stated that:

…. "capacity to bring an international claim". This capacity certainly belongs to a State. Does it also belong to the Organization? This is tantamount to asking whether the Organization has international personality. In answering this question which is not settled by the actual terms of the Charter, the Court goes on to consider what characteristics the Charter was intended to give to the Organization. In this connection, the Court states that the Charter conferred upon the Organization rights and obligations which are different from those of its Members. The Court stresses, further, the important political tasks of the Organization: the maintenance of international peace and security. Accordingly the Court concludes that the Organization possessing as it does rights and obligations, has at the same time a large measure of international personality and the capacity to operate upon an international plane, although it is certainly not a super-State
The Court stressed that by having rights and obligations different from its members it is an independent organization. Then it followed, without mentioning whether a provision explicitly conferring a legal personality thereon is necessary, that the charter of the UN imposes some tasks and obligations thus possesses international personality. This functionalist approach of the Court is acceptable in the case EU as well.


Considering the facts given on the issue we may conclude that EU, even before the Constitution, possesses a legal personality with a limited capacity. However this does not remove the ambiguity and uncertainty about the issue.  
The Working Group III on Legal Personality
 found, in its report which envisaged the conferral of a single legal personality
 on the Union and to maintain this merging the legal personalities within the Community , the current situation of the Union, on 2002 ambiguous and likely to undermine the affirmation of the Union’s identity at international level and legal certainty. This proposition of the Group is realistic given the fact that the competences of the negotiators had been already challenged by the US negotiators during the GATT Rounds
. So it may be concluded that such a regulation is a necessity to impede any challenges likely to be detrimental to its position in negotiations of international agreements.
Surely, as envisaged in the report, such conferral is likely to provide certainty but what is needed more seems to be an enhancement of the Union’s capacity either by way of merging the Treaties or amending the related provisions.

Although it is stated in paragraph 19 of the report that by the explicit conferral of legal personality it would heighten its profile on the world stage thus became a subject of international law, it is not a condition for it to be a subject of international law. The EU has already been an actor thus a is subject of international law for the reasons stressed above, also it has organs to carry out its tasks
and it is perceived by third parties as an actor who may have rights and obligations in the international arena. Memorandum of Understanding on the EU Administration of Mostar concerning the assignment of an administrator illustrates its ability to bear obligations and another example in this vein is the Agreement on the West Bank and the Gaza Strip which is cited by WESSEL and to which the EU was a party being referred as the “Union” and imposed a task of acting as a coordinator and a limited liability which is an evidence of the perception thereof as an international actor which possesses legal personality
.. “Article V (4) of the Agreement references to the EU and the Union took a parallel Joint Action to support the peace process in the Middle East.The Protocol provides that security issues relating to international observers be dealt with within the framework of the trilateral Palestinian–Israeli–EU forum
.” 
The problem seems to be resolved, at least as to the EU’s legal personality, after the Constitution of the Union. Article I-7 of the Constitution clearly states that “ The Union shall have legal personality”. 
Conclusion

Although some of them do not mean much after the Constitution it may be useful to make the following conclusions:

What we look for are the minimum features of an international entity to conclude on some degree of independence vis-à-vis its Member States
 which is a feature enjoyed by the Union by the competences, albeit limited, invested with it with the Treaty.

Conferring an explicit (single) legal personality will, surely, help the Union function better and clear out the uncertainties as to the Union’s personality or capacity. However this does not go much beyond of accepting or regulating explicitly what is impliedly existent. Considering that the division of powers system is saved, it will result in the increase of the capacity ( its powers and competence) of the Union. Of course the representation of the Member States during negotiations of agreements and their conclusions by the Union –under this name-, is something new for the system but does alter the fact that it possessed a personality, albeit with limited capacity and by the organs some of which common to other institutions of the Communities, much before these regulations.
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� As to Pazarcı (PAZARCI, Hüseyin, Uluslararası Hukuk Dersleri, II. Kitap, 3. baskı, Turhan Kitabevi, Ankara 1993, p. 113) An organization to which some sovereign powers of the constituent –member- states are transferred is referred to as a supranational organization.


� PAZARCI, Hüseyin, p. 1. 


� Some of other requirements stated by Pazarcı are: The organization must be sufficiently separate and ha ve permanent and independent will –not fully necessarily- from its constituents.


� REINISCH, August, International Organizations Before National Courts,  Cambridge University Press, Cambridge 2000, � HYPERLINK "http://assets.cambridge.org/052165/3266/sample/0521653266wsc00.pdf" ��http://assets.cambridge.org/052165/3266/sample/0521653266wsc00.pdf� 


� MEUNİER, Sophie, NICOLAÏDIS, Kalypso ,Who Speaks for Europe? The Delegation of Trade Authority in the European Union, p. 8, � HYPERLINK "http://www.ksg.harvard.edu/prg/nicolaidis/europe.pdf" ��http://www.ksg.harvard.edu/prg/nicolaidis/europe.pdf�


� İbid.


� RAMSES, A. Wessel, Revisiting the International Legal Status of the EU, European Foreign Affairs Review 5: 2000, p. 507–537, Kluwer Law International. 2001, p.5


� Advisory Opinion, ICJ Reports, 1949 


�  Advisory Opinion, ICJ Reports, 1949


Two questions were submitted to the International Court of Justice by  the General Assembly of the United Nations (Resolution of the General Assembly dated December 3rd, 1948) for an advisory opinion concerning reparation for injuries suffered in the service of the United Nations. The questions were as follows:


"I. In the event of an agent of the United Nations in the performance of his duties suffering injury in circumstances involving the responsibility of a State, has the United Nations, as an Organization, the capacity to bring an international claim against the responsible de jure or de facto government with a view to obtaining the reparation due in respect of the damage caused (a) to the United Nations, (b) to the victim or to persons entitled through him?


"II. In the event of an affirmative reply on point I (b), how is action by the United Nations to be reconciled with such rights as may be possessed by the State of which the victim is a national?"





� CONV 305/2 WG III 16 Report, The European Convention Secretariat, Brussels, 1 October 2002


� It is doubtful whether to mention about a single legal personality of the Union, since it gives the impression as though multi personality of an institution is possible. However such a discussion is avoided because it is likely to deprive the topic from its main scope


� MEUNİER, Sophie, NICOLAÏDIS, Kalypso, Eu Trade Policy: The Exclusive versus Shared Competence Debate, The State of the European Union, Risks, Reform, Resistance, and Revival, Vol.5, Oxford University Press 2001, p. 344.


� According to Wessel, article 4 of TEU, which stipulates that ‘[t]he European Council shall provide the Union with the necessary impetus for its development and shall define the general political guidelines thereof’ points out an explicit link between the European Council and the Union, together with the fact that the provision which serves as the basis for the European Council is to be found in the TEU – and not in Article 7 of the EC Treaty – at least indicates that the European Council must be regarded as an organ of the Union


� The related article (v) of the agreement reads as follows:


The EU will act as the coordinator for the activity of observer delegations’  and ‘The EU will only bear […] liability in relation to members of the coordinating body and to the EU observers and only to the extent that it


explicitly agrees to do so’


� RAMSES, A. Wessel, R, p. 27


� RAMSES, A. Wessel, R, p. 10





